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Up until 7 October 2016, Managing Agents were able
to enter into management agreements with Bodies
Corporates for a period of 1 year. At the end of the
initial period the agreements would automatically
renew from year to year. This was regulated by
Prescribed Management Rule 46 to the Sectional
Titles Act 95 of 1986. From 7 October 2016,
Prescribed Management Rule (PMR) 28 to the
Sectional Titles Schemes Management Act
(STSMA) 8 of 2011 was introduced as a replacement
to the PMR 46. The new PMR provides that
management agreements may be for a maximum
period of 3 years. However, PMR 28 does not make
provision for the automatic renewal of this agreement
entered into between the parties at the expiry of the
initial period.

PMR 28(7) states that “A management agreement
may not endure for a period exceeding 3 years and
may be cancelled, without liability or penalty, despite
any provision of the management agreement or
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other agreement to the contrary — by the body
corporate on two months’ notice, if the cancellation
is first approved by a special resolution passed at a
general meeting...”.

The question that now arises, in respect of
management agreements entered into before 7
October 2016, which are currently in use and may be
in use for several years to come, relate to the validity
of the automatic renewal clause from year to year on
expiry of the initial one year period.

Is this clause still valid or are these agreements, and
specifically such clause dealing with the one year
period and the automatic renewal, now invalid as this
clause appears to be in conflict with new PMR 28?

Let's unpack the following scenario. In 2020 a Body
Corporate, following a special resolution obtained at
general meeting, decides to cancel their
management agreement entered into 2010, with
immediate effect. This agreement contained the
automatic renewal clause. The Managing Agent
informs the Body Corporate that the agreement has
just renewed in terms of the contract entered into in
2010 and has the remainder of the one year period
to run, in this case 9 months and tenders
performance for this period or alternatively demands
payment for 9 months. The Body Corporate refuses
to pay the Managing Agent, maintaining that the
legislation changed in October 2016 and averring
that the clause setting out that the agreement would
renew for 1 year periods at a time, was since October
2016, void and therefore unenforceable and that they
are thus permitted in law to cancel the agreement
with immediate effect.

The answer to this question and the legal position in
the scenario painted above in respect of the Body
Corporates immediate cancellation is contained in
the wording of new PMR 28 (7) rule quoted above.

v

In terms of PMR 28 in respect of management
agreements entered into before October 2016 for a
one year period and renewable from year to year
there is an opinion that such agreements can endure
for up to a 3-year period. In this scenario, the time
period is measured from the commencement date of
the Rule, being 7 October 2016.

Further, in terms of new PMR 28 (7), and specifically
the wording therein “despite any provision of the
management agreement or other agreement to the
contrary”, the new Rule is clear in that cancellation is
only on 2 months’ notice after approval by way of a
special resolution at a general meeting, despite what
any other agreement may say to the contrary.

It is recommended that Managing Agents, at the
expiry of existing agreements entered into before 7
October 2016, enter into new management
agreements with bodies corporate, and if suited to
their business models amend the agreement term to
3 years. The aforesaid will allow for the revision of all
other terms contained in the agreements to ensure
the legality and enforceability thereof.

Remember this discussion does not apply to HOA's
S0 you can proceed unabated when contracting with
HOA'’s as your clients.

Alan Levy is an attorney at Alan Levy Attorneys
(ALA), Notaries and Conveyancers situate in

Johannesburg Gauteng. =7
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NAMA EVENTS DIARY

Gauteng West Region
27 January 2017 - Regional AGM
Venue : Gereformeerde Kerk, Randburg

24 February 2017 - 120 Breakfast Seminar
Topic : Meetings, Quorums etc. / Voting Cards / Reserve Fund &
Maintenance Plan

10 March 2017 - Sectional Title Seminar @ Potchefstroom.
Topic : The New STSMA & CSOS Acts

25 March 2017 - Sectional Title Seminar
Topic : The New STSMA & CSOS Acts

Email namawest@nama.org.za for more information

Free State Region
17 February 2017 - Regional AGM

18 February 2017 - Sectional Title Seminar
Topic : The New STSMA & CSOS Acts, Regulations and Rules

Email namawest@nama.org.za for more information

KwaZulu-Natal Region

28 January 2017 - Sectional Title Training @- The Palace Hotel

22 February 2017 - Breakfast Seminar and AGM @- The Palace Hotel
25 February 2017 — Sectional Title Training @- Maritzburg Golf Club
25 March 2017 — Sectional Title Training

Email namakzn@nama.org.za for more information
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Gauteng North Region
1 February 2017 - AGM / 120 Breakfast Seminar

Topics : The quorum requirements at Annual General Meetings and
Special General Meetings, and Conduct rules

Presenter : Alan Levy, Alan Levy Attorneys

18 February 2017 - Sectional Title Training Seminar
Topic : The New STSMA & CSOS Acts updated in the NAMA Manual
Presenter : Dave James

Email namanorth@nama.org.za for more information

Western Cape Region
10 February 2017 - AGM/120 Breakfast Seminar @ Bon Amis at
Bloemendal

Email namawc@nama.org.za for more information

Gauteng East Region

3 February 2017 - Sectional Title Seminar

Topic : Information Session on the New Community Schemes Ombud
Services act and Regulations and Insurance requirements in terms of
“‘New Legislation”

Presenters : Dave James and Mike Addison

Email namaeast@nama.org.za for more information

MANAGING AGENT INFORMATION

The views expressed by the Managing Agent are not of the publisher, editor or author of the article or editorial

Publisher : NAMA - Lizbé Venter (namanews@nama.org.za)
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Copyright : NAMA - Nothing in this newsletter may be reproduced in whole or part without the written permission of the publishers.

Disclaimer : The opinion expressed in this Newsletter is not necessarily that of NAMA. The article pertaining to content is based on that of the writer and should only be used as such. The editor may elect to make amendments to
the initial content but this should not be seen as an official opinion or correction of the content . The use of such information or advice is at the user’s own risk and should not be considered as a formal opinion or be considered as legal
advice or legal opinion of any kind. NAMA will not be held liable for any damages, losses or causes of actions of any nature whatsoever arising from the information or advice given.
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