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DOWNLOAD ARTICLE

Diving into the 
Scheme’s Maintenance 
Repair and Replacement 
fund when your back’s 
against the wall 

One of the biggest challenges managing 
agents and trustees often face is how to 
deal with a significant expense that no one 
anticipated. The requirement for a 10 year 
maintenance repair and replacement plan 
(“MR&R plan”) has forced trustees to think 
and plan ahead, however some expenses 
remain quite simply unforeseeable. A 
practical example of such unforeseeable 
expenses is as follows:

by Ané de Klerk, Paddocks

https://drive.google.com/open?id=15TyESVJkDY9OoFekVXltWCu2aKcAwQGv
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After receiving huge water bills, a body corporate 

finds that it has a massive water leak. Following an 

investigation, it employs the services of a plumber 

who fixes the leak on the main communal water 

line. The cost for the repairs amounts to R15 000.00, 

while the debt to Council amounts to R75 000.00. 

Neither the body corporate administrative fund 

nor the money in its operational account provide 

for expenditure of this kind so the trustees pass a 

resolution to withdraw funds form the MR&R reserve 

fund. They intend to use the funds to cover the cost 

of the plumber and to settle the council debt.

It is not unusual for trustees to get creative with the body 
corporate’s finances in an attempt to do what they 
believe is not only reasonable, but also to the benefit of the 
members of the body corporate. With that being said, I’ve 
heard that the pathway to hell is paved with good intentions 
and fear that the scenario set out above provides a perfect 
example of this age old saying. 

Let’s consider what powers the Sectional Title Schemes 
Management Act (‘the Act”) gives trustees when it comes 
to spending body corporate funds raised in accordance 
with the scheme’s MR&R plan. Prescribed Management Rule 
(“PMR”) 24(2), contained in Annexure 1 of the Regulations to 
the Act, limits the trustees’ use of these funds as follows:

The reserve fund maintained in terms of section 
3(1)(b) of the Act (which section requires the 
establishment and maintenance of a reserve 
fund in such amounts as are reasonably sufficient 
to cover the cost of future maintenance and 
repair of common property) must be used for the 
implementation of the maintenance, repair and 
replacement plan of the body corporate referred 
to in rule 22 (which requires the preparation of 
a detailed, written MR&R plan for the common 
property by the body corporate).
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As neither the repair of the main 
communal line, nor the debt to council 
would have been included in the body 
corporate’s MR&R plan, the trustees’ 
hands would appear to be tied. 
Thankfully, the Act makes provision for 
some exceptional circumstances in 
which the trustees are given some slack 
with regards to the strict constraints 
mentioned above. PMR 24(5)(b) sets out 
the circumstances in which trustees may 
utilise funds from the reserve fund for 
expenses not included in the MR&R plan, 
namely:

If the trustees resolve that such a payment is necessary for the 
purpose of an urgent maintenance, repair or replacement expense, 
which purposes includes, without limitation-
I. to comply with an order of a court or an adjudicator;
II. to repair, maintain or replace any property for which the body 

corporate is responsible where there are reasonable grounds 
to believe that an immediate expenditure is necessary to 
ensure safety or prevent significant loss or damage to persons or 
property;

III. to repair any property for which the body corporate is responsible 
where the need for the repairs could not have been reasonably 
foreseen in preparing the maintenance, repair and replacement 
plan; or

IV. to enable the body corporate to obtain adequate insurance for 
property that the body corporate is required to insure; 

provided that the trustees must report to the members on any such 
expenditure as soon as possible after it is made.
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The trustees are therefore within their rights to utilise funds from the reserve fund 
to settle the plumber’s account for repairing the water line, as this certainly 
qualifies as a repair of property for which the body corporate is responsible 
and there are reasonable grounds to believe that immediate expenditure 
is necessary to prevent significant financial loss to the members of the body 
corporate. It is further allowed as the repair could not have been reasonably 
foreseen when the MR&R plan was being prepared.

It is important to note however, that the trustees can only utilise money from 
the reserve fund to pay the plumber if, as per PMR 24(6), the amount payable 
falls within the perimeters of any restrictions imposed or directions given by the 
members and further does not exceed: 

I. the amount necessary for the purpose for which it is expended; or
II. any limitation imposed by the body corporate on expenditure.

While the trustees are therefore authorised to use funds from the reserve fund to 
pay the plumber, they remain unauthorised to settle the body corporate’s debt 
by diving into the reserve fund. 

So what can the trustees to do 
in the circumstances?

Practically, there are two ways of 
recovering the cost of the council 
debt from the owners. The first is to 
incorporate the cost into the body 
corporate’s administrative budget 
and therefore include same in the 
monthly contributions levied to 
owners. However, such budget can 
only be considered and approved 
at the body corporate’s next Annual 
General Meeting (“AGM”) and this 
method can therefore not be utilised 
immediately (unless the AGM is 
imminent).
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The second possibility is for the trustees to raise a special 
contribution in terms of section 3(3) of the Act and PMR 
21(3)(a) to cover this necessary expense that was not, 
and could not reasonably have been, budgeted for in 
the estimated expenditure approved at the last AGM. 
These special contributions may be payable in one lump 
sum or by such instalments as the trustees deem fit.

My recommendation to the trustees would be to pay the 
debt owing to the council as soon as reasonably possible 
in order to prevent having to pay interest on the overdue 
amount. As such, the trustees should ideally recover the 
cost by implementing special contributions payable by 
members in one lump sum. This would be reasonable 
if the scheme has a large number of members (for 
instance 50 members would only have to pay R1 500.00 
each), but if the scheme has a small number of members 
it may be unreasonable not to give them the opportunity 
to make payment in numerous installments. In the 

meantime, the trustees should withdraw money from the 
reserve fund to pay the plumber, report the expenditure 
to the members as soon as possible thereafter and 
amend the MR&R plan and proposed reserve fund 
budget, to be presented for approval at the next AGM, 
accordingly. 

Should you have any queries with regards to 
this article, or require legal advice on another 
matter your body corporate is facing, please 
contact the writer on 021 686 3950 or at 
consulting@paddocks.co.za.

mailto:consulting%40paddocks.co.za?subject=
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NAMA believes that education is the best 
investment. It is also NAMA’s mission to nurture 
growth in the industry and to adequately train 
professionals to effectively manage the affairs of 
community schemes.

It is not only important that a community scheme 

employs the services of an accredited, well-trained and 

successful managing agent but that a managing agent 

company can employ a professional property manager.

NAMA AND ENTERPRISES UNIVERSITY OF 
PRETORIA – ANNOUNCES NEW INTRODUCTORY 
PROGRAMME IN SECTIONAL TITLE MANAGEMENT

https://www.nama.org.za/


9

NEW INTRODUCTORY PROGRAMME (Cont . . .)

Since the latter part of 2016 the NAMA Executive 

envisioned a joint collaboration with Enterprises 

University of Pretoria to develop a programme that 

will not only professionalise the industry but provide 

a career path for people working in the industry. It 

was further envisaged that this would move NAMA 

and the industry closer to widespread acceptance of 

community scheme management as a profession.

We are delighted to announce that NAMA and 
the University of Pretoria, have completed 
the development of the 1st phase, being the 
introductory programme, of a three-year 
course in sectional title management.

It is anticipated that this programme will improve 

standards of professional practices and enhance the 

reputation of the community scheme profession.

NAMA envisions that this programme will align 

the organisation with international standards and 

be at the forefront of endorsing and accrediting 

membership to the organisation in the future.



Ensure payment is made within the prescribed period. Failure to pay on 
time leads to the accrual of monthly penalties. 
 

It is important to note that the renewal of your Fidelity Fund Certificate 
will only be issued provided that the estate agency firm is not disqualified 
in terms of section 27 of the Estate Agency Affairs Act.  
 

Both Fidelity Fund Certificate annual renewals and late renewal penalty 
fines are managed through the link https://www.eaab.org.za/myffc  
“Renew Individual FFC” to obtain your FFC for the preceding year. 
 

The renewal of Fidelity Fund Certificates for 2019 will be open on 01 July 
2018 via the MyEAAB agents portal available on the EAAB website 
www.eaab.org.za  

 

Take responsibility and renew your  
2019 Fidelity Fund Certificate before 31 October 2018 

For further assistance contact our Contact Centre  
+27 (0)87 285 3222 

THIS IS YOUR RENEWAL SEASON! 
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18 AUGUST 2018 – Trustee Training Seminar

Please contact Kate at namawc@nama.org.za for more information.

WESTERN CAPE REGION
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31 AUGUST 2018 – Breakfast Seminar, Durban

Please contact Vanida at namakzn@nama.org.za for more information.

KWAZULU-NATAL REGION

mailto:namawc%40nama.org.za?subject=
mailto:namakzn%40nama.org.za?subject=


18 - 20 SEPTEMBER 2019

NAMA 2019 National Conference

The Boardwalk Hotel, 
Port Elizabeth

https://www.nama.org.za/


FOR AFFILIATES
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Please contact Lizbe (namanorth@nama.org.za) or 
Coenie (coenie@nama.org.za) for further information.

NAMA CORPORATE

2018
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