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OUTCOME OF THE MATTER:

I confirm that the Appellant and Respondents introduced themselves to
Honourable Judge Matojane. | confirm that Judge Matojane made
reference to section 57 of the Community Schemes Ombud Services Act 9
of 2011. | confirm further that Judge Matojane handed down three typed
copies of the Judgment and then excused himself from the court room.
Kindly find attached a copy of the Judgment.

Kind regards,

Lisa Govender












The legal framework regulating adjudications

[11] A dispute is defined as 'a disputn‘_:regardhg the administration of a community
scheme between persons who have a material interest in that scheme, of which one
of the parties is the association, occupier or owner, acting individually or jointly.*

fl"-?]j" The CSOS Act seeks to promote good governance crmmm:ty schemes
:and to monitor that governance; to provide training for concillators, adjudicators and
~ other employees of the CSOS; and to take custody o, preserve and provide public

8(1) afmcsosm:im with the procedure to be followed in the













34.2.2 What may be Sought j

decision by a Statutory functio
law.

34.2.3 The relief avaijapje in terms of $ 57 is closely analogous to that Which might pe
sought on judicial review.

.__rjt'-‘i the costs of transcription, if any,
ing and shail pe the COsts in the




29.1  The adjudicator €njoys the same
the High Court:1¢
292 The adjudicator shal| determine the dispute based on ora submissions
documents and/or INSpection of work related to the dispute, as appropriate
293 The adjudicator may make use of his or her
appropriate determination:2!
29.4

If the adjudicator decides not to dismiss the application, he/she must inter alia, make
an order granting or refusing the relief and include a statem

ent with the adjudicator's
reasons for the order:2 ang

29.5 The adjudicator's order is enforceable in the court

having jurisdiction be that the
Magistrate Court or the High Court 2

The interpretation of s 57 of the CSOS Act

' :s’a's‘sibéiétion_ or any affected person who. is dissatisfied by an
appeal to the High Court, but only on a question of law.

may also apply to the High Court to stay the
Ire the effectiveness of the appeal.’
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[33] Put differently, the appeal couy
adjudicator—

33.1  applied the correct law:;
33.2 interpreted the law correctly, and/or

33.3 properly applied the law to the facts as found by the adjudicator.

[34] The conclusions drawn from the evidence (i.e. the findings of fact’) made by
.~ the adjudicator cannot be re-considered on appeal.

| [35] In essence, by limiting the scope of an appeal to questions of law only, the
_cgu;'tf.-?‘ft‘_jf beal is only tasked with deciding whether the conclusions of law reached

sator were right or wrong. This determination can only be made based

SOS raised a concern in relation to the
ation hearings are recorded so that they




no longer in dispute 2

[-33]_ For this reason, we also deem it sufficient for the appeal to be brought by way
of a notice of appeal, which sets out the grounds of appeal, as opposed to being

brought by way of a notice of motion supported by affidavit(s).

Categories of a ppeals.

[_3‘29'] The parties in this matter rely upon the oft-cited case of Tikly and Others v
Johannes NO and Others,*> where Trollip J considered the nature of an appeal,
stating as follows:

‘The word “appeal” can have different connotations In so far as is relevant to these
proceedings it may mean:

”—\ 3:-'ar_'1;f'.- appeat in the wide sense, that is, a complete re-hearing of, and fresh

etermination on the merits of the matter with or without additional evidence or

y strict sense, that is, a re-hearing on the merits but limited to
n on which the decision under appeal was given, and in

T
i

, Resolution (No. 1 of 2019) _req_Uirés_ the
e final hearing, and to include reasons for




[41] Interm - E e
> Of's 173 of the Constitution, the High Court has the inherent p0wer§'t'o__;l=

rotect i
fhe g ::;:Q::a':slzfc :m?:::;:n:d .to -de'venlop the cor-nmon law, taking into account -
_ jurisdiction may include the power to grant
procedural relief where rules of court do not provide for a particular set of
circumstances. Section 39 of the Constitution enjoins the court when interpreting any
legislation to promote the spirit, purport and objects of the Bill of Rights.

Conclusion

[42] Our answer to the question posed in paragraph 9 above is that an appeal to
the High Court against a decision of the adjudicator contemplated in s 57 is an

appealln the ordinary strict sense —the second category of appeal mentioned in the

ikly case with the proviso that the right of appeal is limited to questions of law only.
;!jm‘ited to the record and the adjudicator's order and reasons. In such an

estion for decision is whether the order of the statutory body
quasi-judicial function was right or wrong on the material which it had
reasons, we differ from the findings of the Court in Shmaryahu.?®

. find that an appeal in terms of s 57 of the Act is a re-hearing

of South Africa obo M Fohlisa and Others v Hendor Mining
eqgings (Pty) Ltd) 2017 (7) BCLR 851 (CC) para 135 Judgment
afta Mhiantia J concurring). Kham v Electoral Commission [2015]
38 (CC); 2016 (2) BCLR 157 (CC) at para 41, MM v MN [2013] ZACC 14;
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[44] We note that the Jis between
hearing.

THE ORDER

T 58 followinA: - i ' |
IfTF-_.'_.f_D\.I_I?\ftllng.-Procedure._,s- prescribed for all appeals on the B e

contemplated in s 57 of the CSOS Act |

: The appeal ShOUId be brought by way of notice of appeal where the grounds

Lol ,}_ppeal are set out succinctly.

_,,.,J'-"*/R'é’ MATOJANE |
JUDGE OF THE HIGH COURT
i







